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IN THE COURT OF THE SESSIONS JUDGE, UDALGURI, ASSAM 

 

Present    :  Sri A.K.Borah, 

        Sessions Judge,  

    Udalguri, Assam.  

 

Reference    : Sessions Case No.66 (U)15.  

Complainant             :  State 

          Vs 

Accused     : (1)  Samir Ali, 

  (2) Jiyaur Rahman. 

 

 Charge : U/S 396  IPC 

 

Dates of hearing  : 25.6.15, 2.7.15, 8.7.15, 27.7.15, 3.8.15, 

10.8.15, 18.8.15, 25.8.15. 

Date of Judgment   : 25.8.2015. 

For the State   : Mr. B.Das, Public Prosecutor. 

For the accused : Mr.  M.C.Narzary, Advocate. 

 

J U D G M E N T 

 

1.  In this case accused Samir Ali and Jiyaur Rahman are put for trial for 

allegation of charge U/S 396 of IPC.  

2. The prosecution case, according to FIR, in brief, is that on or about 7 

PM of 29.4.12 the informant’s driver Imanul Hoque coming from Sivsagar to 

Lalpool carrying cattle in his Bolero Pick Up Van bearing Registration No. AS-

12-E/6281 and dropped at Lalpool. Thereafter, while he drove the vehicle 

towards Kharupetia driver was missing alongwith the vehicle. On 1.5.12 at 

about 4 PM he was came to know from news published in paper as well as T.V. 

that a dead body recovered at Pachnai river under Orang P.S. Immediately he 

went to Orang and then at Udalguri Civil Hospital he identified the dead body 
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as his missing driver. It is alleged that some miscreants after killing his driver 

has stolen his vehicle. Hence this prosecution case. 

3. The FIR was lodged by informant Debajit Das before the O/C, Orang 

P.S.  On receipt of the ejahar the O/C, Orang P.S. registered the case vide 

Orang P.S. case No. 26/12 U/S 302/379 IPC. After completion of usual 

investigation, the O/C, Orang P.S. sent up the case for trial against the accused 

persons Samir Ali, Jiyaur Rahman and Musstt. Asma Khatoon and against Md. 

Owahab Ali and Jiyaul Hoque showning as absconder by filing charge-sheet 

U/S 396 IPC.  

4. In the committal court the case against accused  Owahab Ali and Jiyaul 

Hoque (absconder shown) was filed and Musstt. Asma Khatoon was declared 

as juvenile in conflict with law. So, the ld. Committal court committed the 

record against the accused Samir Ali, Jiyaur Rahman. On being appeared 

accused Samir Ali, Jiyaur Rahman before this court, after hearing both parties 

framed charges U/S 396 IPC. Particulars of the charges are read over and 

explained to the accused persons, to which they pleaded not guilty and claims 

to be tried.   

5.  To substantiate the case, prosecution examined as many as eighteen 

numbers of witnesses.   

 Accused persons are examined U/S 313 Cr.P.C. All the allegations made 

against the accused persons and evidence appears against the accused 

persons are put before them for their explanation where they denied the 

evidence, allegation and declined to give defence evidence.  

 

6. I have also heard argument put forward by ld. Counsel for both sides.  

  

   POINT FOR DETERMINATION   

 

7. The point for decision in this case is whether the accused on or about 

the 29.4.12 at about 7 PM in between Lalpool and Kharupetia under Orang 

P.S., committed dacoity , and that, in the commission of such dacoity, murder 

was committed  by one of your number? 

 

 DECISIONS, DISCUSONS AND REASONS FOR DECISION 
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8. To arrive at a judicial decision, let me appreciate the evidence on 

record. 

9.  PW1, Mustafa Ali stated before the court that the incident took place or 

about 3 years ago. He, Sahid Ali, Abdul Salam alongwith Bilat Ali went to 

Rajmari market of Sibsagar for selling vegetables and returned to Lalpool and 

dropped them. No one has robed him neither he knew about any dacoity 

incident. 

 In cross-examination he heard that driver was busy in talk over phone. 

But he does not know who has phoned driver.  

10.     PW.2, Sahid Ali, PW.7, Abdul Salam, PW.8 Bilat Ali stated that they 

knows the complainant and the accused persons. At the relevant time they 

came from Rajmao market by taking some cattle after selling vegetables. No 

one has robed him neither he knew about any dacoity incident. 

   

11.   PW.3, Hamidul Islam, PW.4, Jahirul Islam, PW.5, Mansar Ali and PW.6, 

Rustam Ali stated that the incident took place on or about 3 years ago. At the 

time of inquest of the dead body they put signature in inquest report. PW.3 

stated that he heard that somebody has killed the deceased by pressing neck.  

12. PW.9, Bhupal Nath stated that the incident took place on or about 3 

years ago. He has a shop near the Orang P.S. At the request of O/C, Orang 

P.S. he prepared a C.D. at the place of occurrence where the dead body was 

recovered. During that time the Superintendent of Police was also present. One 

girl has shown the place of occurrence.  

13. PW.10, Soneswar Deka stated that the incident took place on or about 

3 years ago. In connection with the murder a girl was also arrested. Said girl 

stated that Samar Ali had killed the deceased. The place of occurrence was 

shown by the said girl. But he does nor know the name of the girl. 

 In cross-examination he admitted that though the woman implicated by 

stating the name of Samir, but she did not state about the name of the father 

of said person neither stated where he (said person) was resides. There may 

be many person named as Samir Ali. She has not shown any photograph of 

Samir Ali. 
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14. PW.11, Nurul Hoque stated that on 1.5.12 his son Inamul Hoque was 

missing while he drove a vehicle. On enquiry they came to know that a dead 

body was recovered which was lying at the Udalguri Civil Hospital. He was 

asked to identify the deadbody. On arrival of Udalguri hospital he came to 

know that the dead body is his son Inamul Hoque. Police has seized one 

mobile and a cash amount of Rs.300/- from the possession of dead body. He 

put signature in seizure list. Ext.1 is the said seizure list. Ext.1(1) is his 

signature.  

15. PW.12, Jakir Hussain stated that at the relevant time he alongwith 

some others hired a Bolero vehicle for sell vegetables at Rajmao market. The 

deceased has drove the said Bolero. But the driver was missing. One mobile 

phone and a cash amount of Rs.300/- was seized by police from the dead 

body. Ext.1(2) is his signauture. 

16. PW.13, Ahmed Ali, ASI of Police deposed that on 6.5.12 while he was 

posted at Orang P.S. it was reported that a dead body was found at the side of 

river Pachnai near a stone crusher mill. Alongwith the investigating officer Mr. 

Mahanta he went to the said place. He found a dead body of young boy. They 

took dead body to the side of the river and then said dead body was removed 

to police station. The I.O., Pradip Mahanda has prepared CDR i.e. Call 

Directorate Report and seized the said CDR. Ext.2 is the seizure list of CDR, 

where he put signature in Ext.2(1). Mat. Ext.1 is the said CDR which he saw in 

the court.  

 In cross-examination he admitted that he is not known the owner of 

the mobile which was seized by police. But he was present at the time of 

seizure of the CDR.  

17.  PW.14, Debajit Das the complainant of this case stated that the incident 

took place on 29.4.12. He has a Bolero Pick Up Van bearing registration NO. 

AS.12 E 6281 which was driven by the deceased. On 28.4.12 the driver took 

the vehicle to Rajmao market of Sibsagar as some vegetable vendor had hired 

the said vehicle. At the time of return he contacted the driver over phone in 

several times. He contact with their driver on last 10.45 PM. During that time 

he was reported by driver that after dropping the party at Lalpool he (driver) 

came to their home with vehicle. But he did not return. On 30.4.15 he found 

switch off the mobile of the driver. He thinks that the driver may not be able to 
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charge the mobile so it shows as a switch off. He reported the matter to parent 

of driver Inamul on 1.5.12. Then they came to Lalpool but they could not trace 

out whereabouts of Inamul. On 2.5.12 they came to know from the news 

paper that a unknown dead body was found at the side of river Pachnai and 

the said dead body was taken to Udalguri Civil Hospital. Then he alongwith the 

O/C, Orang came to Civil Hospital Udalguri and identified the dead body and 

confirmed that the dead body belongs to Inamul Hoque. On 2.5.12 he filed the 

ejahar. Ext.3 is the said ejahar. Ext.3(1) is his signature. He was informed by 

O/C, Orang that a person namely Jiyaur Rahman, a village Headman was 

involved in said incident of stealing. He saw said Jiyaur Rahmand and 

thereafter three persons were also arrested. In connection of the case one 

Maina Khatoon was also arrested. Said Jiyaur Rahman has confessed before 

him and O/C that he has stolen the said Bolero.  

 In cross-examination he admitted that he was informed by O/C of 

Orang P.S. over phone when the said Jiyaur Rahman was arrested. Alongwith 

him Samir Ali, Owahab Ali and Maina Khatoon was also involved. Though he 

made statement before the police but his statement was not recorded U/S 164 

Cr.P.C.  

18. PW.15, Dr. Jayanta Kr. Deka, who conducted upon the dead body of 

the deceased stated that on 30.4.12 he was posted at Udalguri Civil Hospital as 

Medical and Health Officer.  On the said day,  in reference to Orang P.S. he 

has conducted post-mortem upon the dead body of Inamul Hoque, on being  

brought and identified by UBC/263 Tarun Tisso. On examination, he found a 

male dead body with rigor mortis present. Mark of ligature around the neck at 

cricuid cartilage which is continuous knot at posterior with the bluish, yellowish 

colour spot. Tongue- protruded with blood clotted, nasal and oral cavity 

stained with blood spot. Doctor opined that death is due to strangulation in the 

neck. Time since death 12-24 hours. Ext.4 is his post-mortem report and 

Ext.4(1) is his signature.  

19. PW.16, Jitendra Kumar Singh, one of the I.O. deposed that on 9.6.12 

while he was posted as a O/C of Orang P.S. On that day he was entrusted to 

investigate a case being Orang P.S. case NO.46/12. Then he filed charge-sheet 

against the accused Samir Ali, Ashma Khatoon, Jiyaru Rahman, Owahab Ali, 
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Jiyamul Hoque U/S 396 IPC. Ext.5 is the said charge-sheet. Ext.5(1) is his 

signature.  

 In cross-examination he admitted that he has not recorded any 

statement of witnesses.  

20. PW.17, Faridul Hoque stated he heard that his younger brother was 

missing. While enquired the matter at Orang P.S. he saw the dead body of his 

younger brother.  

21. PW.18, Pradip Mahanta SI of Police deposed that on 2.5.12 while he 

was posted at Orang P.S. a case based on the filing of ejahar by Debajit Das 

was entrusted for investigation. During investigation he prepared sketch map, 

made inquest upon the dead body and then collected the post-mortem report. 

During investigation he seized one mobile and a cash amount of Rs.2000/-. He 

also seized two mobile and a cash amount of Rs.300/-. After recording of 

statement he handed over the record to O/C, Orang P.S. as he was transferred 

form that station. 

 In cross-examination he admitted that the accused  Jiyaur Rahman did 

not confessed before him and I.O. that (1) said accused has stolen the Bolero, 

(2) alongwith him Samir Ali and Owahab Ali also involved and (3) police 

recorded while accused Jiyaur Rahman confessed. Till then no accused was 

arrested. The complainant simply informed him that vehicle could not be traced 

out. Dead body was recovered from the side of the river. The Gamocha which 

was found in the neck of the deadbody was not seized. 

22. These much is the prosecution evidence.  

23. Ld. counsel for the accused submitted that the statement of witnesses 

recorded so far no away supported the prosecution case. Besides, there is no 

any eye witness neither any chain  of circumstance to implicate accused in the 

alleged offence. That apart, the statement as to alleged extra judicial 

confession made before the complainant and I.O. is not stated to police. So, 

that is a vital contradiction.  Hence, the accused are required to be acquitted.  

24. I have also heard Ld. P.P., Udalguri who submitted to convict the 

accused persons. 

25. Keeping in mind the rival submission of the ld. counsel, I am going to 

dispose the case as follows.  

26. To prove  the offence U/S 396 IPC, the prosecution must prove that:-  
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(1) the commission of a dacoity. If this was not the object of the accused there 

would be no conviction under this section; 

(2) one of the accused committed murder; 

(3) the murder was committed during the commission of dacoity.  

27. In the instant case, as discussed above, none of the witnesses has 

stated anything about the involvement of any of the accused in the alleged 

dacoity. The only witness PW.14, stated that accused Jiyaur Rahman confessed 

before him and O/C, Orang P.S. that he has stolen the Bolero and alongwith 

him accused Samir and Owahab Ali were there. But I.O. PW.18 confirmed that 

no such statement in the form of extra-judicial confession made by the said 

accused Jiayur Hoque. That apart, none of the I.O. has arranged to record the 

confessional statement of accused U/S 164 Cr.P.C. through the court. He, who 

is informant in the present case stated nothing against any of the accused 

person in involving the alleged dacoity or murder. None of the witnesses i.e. 

PW.1,2,3,4,5,6,7,8,9,10,11,12 and 13  stated nothing against any of the 

accused as to any of the alleged commission of dacoity and murder of the 

driver of the vehicle.  

28. It has been held in Maghura Thakur (1901) 6 CWN 72; Arshed Molla, 

AIR 1919 CAL 85 that – 

“If a dacoity was not the object of the accused there would be no conviction 

under this section.” That is U/S 396 IPC.  

29. Here in the present case though the prosecution has examined as many 

as eighteen numbers of witnesses but none has stated about the involvement 

of any of the accused in the commission of dacoity. That apart, there is no any 

evidence that any of the witness recognized any of the accused involving in 

dacoity of the aforesaid Bolero vehicle. The only evidence as stated above that 

complainant stated before the court that accused Jiyaur Rahman has confessed 

before him and I.O. that he has stolen the said Bolero vehicle and alongwith 

him Samir Ali and Owahab Ali were also there. That has not been stated to I.O. 

as confirmed by PW.18. So, that is a contradiction.  

30. It has been held in Rammi alias Rameshwar Vs State of Madhya 

Pradesh, reported in AIR 1999 SC 3544 that- 

“A former statement though seemingly inconsistent with the evidence need not 

necessarily be sufficient to amount to contradiction. Only such of the 
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inconsistent statement which is liable to be “contradicted” would affect the 

credit of the witness. S.145 of the Evidence Act also enables the cross-

examiner to use any former statement of the witness, but it cautions that if it 

is intended to “contradict” the witness the cross-examiner is enjoined to 

comply with the formality prescribed therein. S.162 of Cr.P.Code also permits 

the cross-examiner to use the previous statement of the witness (recorded 

under S.161 of the Cr.P. Code) for the only limited purpose, i.e. to “contradict” 

the witness.”  

 

31. PW.15, Dr. Jayanta Kr. Deka, who conducted upon the dead body of 

the deceased stated that on examination of dead body, he found a male dead 

body with rigor mortis present. Mark of ligature around the neck at cricuid 

cartilage which is continuous knot at posterior with the bluish, yellowish colour 

spot. Tongue- protruded with blood clotted, nasal and oral cavity stained with 

blood spot. Doctor opined that death is due to strangulation in the neck. Time 

since death 12-24 hours. But there is no any evidence that any of the accused 

strangulate the neck of the deceased. As stated above, the “Gamocha” found 

in the neck of the dead body was not seized by I.O. Had I.O. seized the said 

“Gamocha” and send to FSL for examination of finger print compared with the 

finger print of any of the accused then it could appear the finger print mark of 

any of the accused. But I.O. failed to do so. As such, it remains dark as to the 

finger print on the “Gamocha”.   

31. Under such circumstances the statement made by PW.14 is totally a 

major contradiction. As such, upon that extra judicial confession accused 

cannot be convicted.  

32. That apart, the I.O. also failed to seize the Gamocha which was found 

in the neck of the deceased. The doctor, PW.15, who conducted post-mortem 

upon the dead body of the deceased opined that “death is due to strangulation 

in the neck”. But that has not been proved by direct evidence or any 

circumstantial evidence.  

33. To sum up, as detailed discussed above, prosecution has failed to prove 

any of the ingredients to convict any of the accused in the alleged charge.  

34.  As such, I have, therefore, no hesitation to hold that prosecution has 

categorically failed to prove the alleged charge against the accused persons. 
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Hence, accused persons are entitled to get benefit of doubt. Hence, acquit 

them and set them at liberty forthwith.  

   

Liability of the bailor is hereby discharged. 

Let the GR case No.447/2012 be sent to the ld. committal court 

alongwith a copy of judgment.  

 Given under my hand and seal of this court on this the 25th     day of 

August,2015 at Udalguri Court. 

 

                                                                  (A.K.Borah)                                                                                                                                           

                                                        Sessions Judge, 

Udalguri, BTAD. 

 

Dictated and corrected by me 

and each page bears by signature. 

 

    (A.K.Borah)                                                                                                                                  

Sessions Judge, 

           Udalguri, BTAD. 

 

Transcribed and typed by me:- 

 

(Jitumani Sarma/Steno.) 
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